srgeraTee (3rdver-l) ST SETEHT e ¢
AT Ter, AT 3G 3[eeh $Ta,
qIfoeehieres & UTd, HAENS,
GGG ~ 380015.

& e v : File No : V2(29)/59/Ahd-1/2016-17 / A 6 U ?/4\
Stay Appl.No. NA/2016-17 :

kit arfiel 3 W Order-In-Appeal Nos. AHM-EXCUS-001- PP-01:2017-18
feffe 26.04.2017 w10 oo A arfi Date of IssueGA [v |7 '

o 3AT i amgaw (erder-l) g aiRe
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= Arising out of Order-in-Original No. AC/03/Div.11/2016-17 R=fw: 16/06/2016 issued by Asstt.
Commissioner,Div-1l Central Excise, Ahmedabad-I

° sieraat @t 9 wd g Name & Address of the Appellant / Respondent

M/s. Jainik Industries
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

HRT WD BT ATV AT : »
Revision application to Government of India :

(1) WWW\NW,1994a’:‘fmaﬁﬂ%mamquﬁ?ﬁaﬁﬁq\aaﬁummim—ma‘)uamw
& aferfa grdleror g el Wik, MR WBR, fire waer, JroRd R, Al AR, Sfvae e, WS arf, 78 feeh

e 110001 W1 @Y ST AR :
‘Q_/’(i) A revision application lies to the Under Secretary, to the Govt. of Irdia, Revision Application Unit
™ Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Desp Buiding, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

" proviso to sub—'section (1) of Section-35 ibid :

(iiy af%nmtﬁrgrﬁa%nmﬁﬁm@ﬂmﬁaﬂqwﬁﬁﬁﬂﬂvmwm3mmﬁﬁmﬁmfhm@wn?ﬁa;qﬁ
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse of to
another factory or from one warehouse to -another during the course of processing of the goods ina

" warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported o any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outs de India. :
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In case of goods exported ouiside India export to Nepal or Bhutan, without payment of
duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1993. '
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ‘
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The revision application shall be accorﬁ.panied by a fes of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

AiH Yo, D=id SR JYop T4 WD g IrfEresRor @ wi ardier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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The appeal to the Appellate Tribunal shall .be filed in quacruplicate in form EA-3 as |

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-, '

Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5.

Lac, 5 La_c to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in

favour of Asstt. Registar of a branch of any nominate public sector bank of the place

where the bench of any nominate public sector bank of the place where the bench of
- the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal: to the

~ Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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6 : One copy of application or O.1.0. as the case may be, and the order of the adjournment
= authority shall a court fee stamp of Rs.6.50 paise as prescrited under scheduled-| item

of the court fee Act, 1975 as amended. -
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Atterition in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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FETIU & I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) ' _ -
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For an appeal to be filed before the CESTAT, 10% of the DLty' & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided tliat the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

" mandatory. condition for filing appeal before CESTAT. (Sectioh 35 C (2A) and 35 F of the

Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i)  amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
“(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie b=fore the Tribuhalﬁo‘/_riapaym_ent of
o ~

10% of the duty demanded where duty or duty and penalty are in dispute,{
penalty alone is in dispute.” y
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ORDER-IN-APPEAL
M/s Jainik Industries, Plot No.605/A, Phase-lV, G.1.D.C., Vatva, Ahmedabad

(hereinafter referred to as ‘the appellant’) has preferred the present appeal, being
aggrieved by the Order-in-Original No. AC/03/Div.11/2016-17 dated 16/06/2016
(hereinafter referred to as ‘the impugned order’) passed by the Assistant Commissioner,
Central Excise, Division-ll, Ahmedabad-! (hereinafter referred to as ‘the adjudicating
authority’). The appellant is holding Central Excise registration No.AACFJ2151MXM001
for manufacture of excisable goods fallihg under Chapter 29 of the first schedule to the
Central Excise Tariff Act, 1985 (hereinafter referred to as CETA, 1985). During the
course of internal audit conducted by the officers of Audit wing of Central Excise,
Ahmedabad-I for the period March-2012 to Februaruy-2014, it was noticed that the
appellant had not discharged Ceniral Excise duty on the by-product ‘Spent Sulphuric
Acid' classifiable under tariff heading No.2807. of CETA, 1985, cleared to M/s Novel
Spent Acid Management. As pér the submissions of the appellant in their letter dated
16/06/2014 and as per the depositions made by Shri Bipinbhai Dahyabhai Joshi,
Partner, the impugned product was waste water generated during the manufacture of
Dye intermediates and it was required to be sent to M/s Navel Spent Acid Management
to be neutralized as per the norms of the P&)llution Control Board before the same could
be discharged as waste. A Show Cause Notice was issued covering the period of April-
2010 to February-2012 and from C1/03/2012 to 31/05/2014 which was adjudicated vide
0.1.0. No. 18/CX-IAhmd/JC/MK/2016 dated 21/03/2016 passed by Joint Commissioner

Central Excise, Ahmedabad-I.

2. For the subsequent period of June-2014 to April-2015° Central Excise duty
payable on the clearance of ‘Spent Sulphuric Acid’ was worked out to be Rs.1,36,233/-. .
A show . cause' notice  F.No.V.29/16-07/SCN-JAINIK/ADC/OA-1/2015-16  dated
08/06/2015 [SCN] was issued to the appellant demanding Central Excise duty of
Rs.1,36,233/- under erstwhile proviso to section 11A(1) of CEA, 1944;; demanding
interest under section 11AA ibid and proposing pénalty to be imposed on the appellant '
under erstwhile section 11AC of CEA, 1944 read with Rule 25 of CER, 2002. The SCN
was adjudicated vide the impugned order confirming the demand of Central Excise duty
along with interest and a penalty cf Rs.1,36,233/- undér rulz 25 of CER, 2002 read with
section 11AC of CEA, has been imposed on the appelliant. "

3. The main grounds invoked by the appellant in the present appeal are as follows:

»The appellant in their letter dated 16/06/2015 had categorically stated that what was sent to
M/s Novel Spent Acid Management was not Spent Sulphuric Acid but was industrial waste
cleared as part of waste management in terms of law provmons imposed by the Pollutlon | \
Control Board. Further, the appellant was not the only unit who was sendlng/clé"é@;d %
waste to M/s Novel Spent Acid MV anagement, who have a common efﬂuept treatrgaerit plant ]

and they provide service of efflugat treatment to many industries and colle-t charg f”“for theéi :

l

same.
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>The adjudicating authority has stmply turned down the argument af the appellant by relying
on the decisions in the cases of Keti Chemicals — 1999 (113) ELT 689 and Nirma Chemical
Wc)rka Lid. — 2002 (146) ELT 485, without appreciating the fact that both M/s Keti C.hemicals
and M/s Nirma Chemicals are engaged in the manufacture of eeap/detergent products and
the quality of SpentSUIphuric Acid generated is distinct in nature whereas the appellant is
engaged in manufacture of Dyes Intermediates where the emergence of spent acid is
unavoidable/inevitable and the quality of such Spent Sulphuric Acid emerging is totally

different as the same cannot be used further in any other industry.

»It is settled law that goods which are not marketable cannot be sLbjected to levy of excise

duty and the appellant would like to rely upon the following decisions in their support:

o TITAWI SUGAR COMPLEX — 2003 (152) ELT 21 (SC)
o VIKRANT TYRES LTD. - 2004 (171) ELT 23

o UTTAM STEEL LTD — 2005 (190) ELT 33

o MADRAS ALUMINIUM CO. LTD. — 2006 (193) ELT 98

e LEE PHARMA PVT. LTD. — 2010 (252) ELT 557 -

» DHAKAD METAL PVT. LTD. — 2010 (257) ELT 535

» MAGNUM VENTURES — 2014 (303) ELT 226

-« MARKFED VANASPATI & ALLIED INDUS. - 2000 (116) ELT 204

»The spent sulphuric 'acid was generated during manufacturing process as waste water /
industrial waste that had no further use or commercial value and:was required to be drained
only after treatment in terms of the pollution control regulations Tae adjudicating authority
has failed to understand this contention. The appellant had not sod the spent acid for any
value or consideration but they had rather paid service charges to M/s Novel Spent Acud
Management for treatment of such spent acid. Even if the spent acid was sold for some

purpose, it does not make the goods excisable as held in the case of M/s CHEMPLAST

SANMAR LTD. — 2015 (317) ELT 495, distinguishing the decision in the case of M/s KETI-

CHEMICALS relied upon by the adjudicating authority. The acjudicating authonty has
surprisingly justified the action of the Audit offices in adopting the value of the spent acid as
Rs.0.50 per kg. Neither any market survey has been conducted not any data has been
disclosed for arti.ving at the value of spent acid and the impugned o-der is not tenable and is

required to be set aside.

»The appellant is registered with Central Excise since 1995 and the records were
. comprehensively audited on number of occasions and spent acid generated even in those

periods was cleared to M/s Novel Spent Acid Management. Therefcre, it cannot be said that

the facts were suppressed with intent to evade payment of any duty When the element of

intent is absent, extended period of limitation cannot be invoked and the demand prior to

01/04/2013 was hit by law of limitation.

‘Opportunities for personal hearing were granted to the sppellant to appear on

16/02/2017 and thereafter on 21/03/2017 and 19/04/2017. "he appellant did not avail of
the opportunities for personal hearing but submitted a letler dated 16/03/2017

submitting that their appeal against the impugned order is against perlodlcai SCN and
that the Hon'ble Commissioner (Appeal-l) having decided the same matter vnde O LA
No.: AHM-EXCUS-001-APP-06-2016-17 dated 25/01/2017 is requested t(yéﬁe u;eé thé"-~-
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present matter on the same line and that the appellant did not intend to be heard in

person.

5. | have carefully gone through the facts of the case on records and submissions
made by the appellant. | find that this is a periodic matter and for the earlier period of
April-2010 to February-2012 and from 01/03/2012 to 31/05/2014 the appellant had
preferred an appeal against O.1.D. No. 18/CX-IAhmd/JC/MK/2016 dated 21/03/2016
passed by Joint Commissioner Central Excise, Ahmedabad-I, which was decided vide

O.1.A No.: AHM-EXCUS-001-APP-06-2016-17 dated 25/01/2017.

6. The periodic issue covered is whether 'Spent Sul;ihuric Acid’ attracts Central
Excise duty by virtue of being an excisable product. Thz adjudicating authority has
followed the earlier 0.1.0. No. 18/CX-IAhmd/JC/MK/2016 dated 21/03/2016 passed by
Joint Commissioner Central Excis2, Ahmedabad-1, relying upon the decision of Hon'ble
LargeriBenoh of the Tribunal in the case of COLLECTOR OF C. EX., AHMEDABAD
Versus KETI CHEMICALS - 1993 (113) E.L.T. 689 (Tribunal) affirmed by the Hon'ble
Supreme Court in the case of COLLECTOR OF C. EX., AHVIEDABAD Versus NIRMA
CHEMICAL WORKS LTD.- 2002 (146) E.L.T. 485 (S.C.). The appellant has disputed
the relevance of these case laws on the ground that M/s KETI CHEMICALS and M/s
NIRMA CHEMICAL WORKS LTE., were manufacturers of soap/detergent products and
the by-product ‘Spent Sulphuric Acid’ in those cases wsare distinct from the ‘Spent
Sulphuric Acid’ emerging as non-marketable waste in the present Cése' in the

manufacture of Dyes Intermediates.

7. On studying the decision in the case of COLLECTOR OF C. EX., AHMEDABAD
Versus KETI CHEMICALS - 1999 (i13) E.L.T. 689 (Tribunal), it is clear that Hon'ble Larger
Bench of CESTAT have exhaust vely dealt with ‘Spent Sulphuric Acid’, discussing its
status as a by-product emerging during the process of manufacture with reference to
Explanatory notes to HSN; its classification under chapter 28 of CETA, 1985; how it is
distinct from non-excisable waste and scrap akin to dross and skimmings and how it
attracts Central Excise duty as excisable goods. The ratio cf the Hon'ble Tribunal Larger
Bench decision has been applied by the adjudicating authority in the impugned order
without any findings on the ‘Spent Sulphuric Acid' to show-that it emerges as a result of
manufacture and is not a waste as claimed by the appeilant.'The said ratio can apply
only after the twin test of manufacture and marketability of ‘Spent Sulphuric Acid’ is

established in the present case.

8. In the case of COMIVIISSIONER OF CENTRAL EXCISE CHANDIGARH-I vs.
MARKFED VANASPATI & ALLIED INDUSTRIES ~ 2003 (153) E.L.T.. 491 (S.C.),
Hon'ble Supreme Court has helc that it is not possible to accept the contention that
merely because an item falls in a Tarn‘f Entry it must be deemed thaj:uthere \

manufacture. The law still remains that the burden to prove that there is. m nufactur%;

and that what is manufacturded s on the revenue. Following this ratio i find ti*iat'the 2,

confirmation of demand in the impugned order is not sustainable unless\the tWIn test of/ )//
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manuféc_ture and marketability is confirmed and hence | remand the case back to the
adjudicating authority for giving specific findings as’ to whether the ‘Spent Sulphuric
Acid’ in the present case is a waste as claimed by the appellant or is a marketable by-

product emerging during the process of manufacture. The decision on the demand of

" duty, interest and penalties is required to be based on such findings. The appellant must

be given adequate opportunity to present its case in acccrdance with the principles of

natural justice. - ,

0. - 3rciroreRal g ae 3R FT e RT SURT e A R S €.
The appeal filed by the appellant stands disposed of in the above terms. wﬂ

Date:5/04/2017

(K. P. J2
Supérintendent (Appeals-|)
Central Excise, Ahmedabad.

"By R.P.A.D.

To

M/s Jainik Industries,

Plot No. 605/A, Phase-lV, G.1.D.C., Vatva
Ahmedabad. o :

Copy to:

The Chief Commissioner of Central Excise, Ahmedabad.

The Principal Commissioner of Central Excise, Ahmadabad-|.

The Additional Commiissioner, Central Excise (System), Aamedabad-|.
The Deputy Commissioner, Service Tax Division-1V, Ahmedabad-I.
Guard File. _— :
P.A.
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